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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 6th day of April, 1993

)
JOSEPH DEL BALZO, )
Acting Adm nistrator, )
Federal Aviation Adm nistration, )
)
Conpl ai nant, )

) Docket s SE-9830

V. ) SE- 10053

)
CRAI G FROST, )
)
Respondent . )
)
)

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty issued on February
15, 1990, followi ng an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator revoking all respondent's

airman certificates.? W deny the appeal.

The initial decision, an excerpt fromthe hearing
transcript, is attached.

°The | aw judge al so affirmed an order of suspension agai nst
6021



2

I n SE-9830, the Adm nistrator charged respondent with
violating 14 C.F.R 91.79(a) and (d), and 91.9.% The order was
i ssued in connection with a Decenber 23, 1987 passenger-carrying
helicopter flight in which respondent allegedly flew over 904
Bessie Street, Spokane, WA, at an altitude of 150-175 feet,
causi ng horses to panic and run out of control of their handler.

A 90-day suspensi on was sought.

I n SE-10053, the Adm nistrator charged that respondent had
again, and on two separate occasions (Labor Day weekend,
Septenber 3 and 4, 1988), violated the sane regul ations. One
incident allegedly involved | ow helicopter flight over the
Spokane River; the other involved | ow helicopter flight over a
recreational |ake in the Spokane area. |In light of these events,
and respondent's apparent failure to noderate his behavior

(..continued)
respondent. See infra.

%8 91.79(a) and (d) (now 91.119(a) and (d)) read:

Except when necessary for takeoff or |anding, no person may
operate an aircraft below the follow ng altitudes:

(a) Anywhere. An altitude allowing if a power unit fails, an
enmergency [anding without undue hazard to persons or
property on the surface.
(d) Helicopters. Helicopters may be operated at |ess than
the m ninuns prescribed in paragraph (b) or (c) if the
operation is conducted w thout hazard to persons or property
on the surface. |In addition, each person operating a
hel i copter shall conply with any routes or altitudes
specifically prescribed for helicopters by the

Adm ni strator.

§ 91.9 (now 91.13) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.
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despite the earlier Notice of Proposed Certificate Action (dated
June 22, 1988, only 2 nonths prior to the Labor Day weekend
events), the Adm nistrator proposed to revoke respondent's
certificates.

The |l aw judge affirned all the allegations, relying on
eyew tness reports of each incident and rejecting respondent's
testinony denying any low flight. The |law judge found that
respondent's credibility was seriously damaged due to fal se
statenments he had certified on two FAA applications.* Although
both the suspension and revocation orders were affirned, the | aw
judge found that the suspension was subsuned in the revocation.
The | aw judge further found that the revocati on extended to al
respondent’'s certificates, fixed wing and rotorcraft.

Respondent' s argunents on appeal are extensive, and vari ed.
We address themin the order they are raised.

1. "Does the National Transportation Safety Board's
failure to provide a transcript of the hearing to the Respondent
Airman's attorney until thirteen nonths after the hearing

constitute reversible error by effecting (sic) the Respondent
Alrman's ability to perfect a tinely appeal ?"

We agree with respondent that the tine taken to obtain the
transcript in this proceeding was unusually and regrettably | ong.
Nevert hel ess, respondent does not indicate how the delay fatally

harmed preparation of his appeal, and we fail to see such

“See Tr. at 345, 461-462, and Exhibit C-8. On an April 4,
1981 application, respondent certified to 150 total hours and 125
pilot-in-command hours in a FH 1100 helicopter; on June 29, 1981
(only 2 nonths later), he certified to 635 total hours and 825
pil ot-in-command hours.
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evi dence of harmas to warrant dismssal.®> Briefing dates were
extended until nmore than 1 nonth after receipt of the transcript.
And, even assum ng for purposes of argunent that Board violation
of its own rules would warrant dism ssal, there is no Board rule
that was violated in this case. That we were unable to neet an
i nformal standard we set for ourselves for the convenience of the
parties is not a reason to disniss these conplaints.?®

2. "Does the m sconduct of an FAA official in discussing

and/ or the possible coaching of wtnesses while excluded froma
hearing by the Judge, constitute reversible error?”

Respondent contends that, unknown to the |aw judge or
respondent’'s attorney, the FAA inspector in these cases, W tness
Purtill, was talking to other w tnesses about the case and
coaching them all while the witnesses were sequestered and
apparently after M. Purtill had testified. Respondent attaches
four affidavits fromindividuals called to testify on his behalf.

M. Purtill is accused by two witnesses of reviewing the facts
of the three incidents with persons who later testified at the
hearing. The other two individuals apparently did not hear the
content of the conversations.

We are greatly concerned about these all egations, because if

they are true they could conprom se the integrity of our process

®Respondent does not seek less drastic relief, such as a new
heari ng.

®Respondent all eges that the transcript was | ate because the
Board did not pay the court reporter. |In fact, it was the
Board's contractor that failed to pay a subcontractor. To obtain
the transcript, the Board intervened and paid the subcontractor
directly.
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and the rights of respondents to a fair hearing. W, therefore,
urge the Admnistrator to investigate the matter -- sonething he
gi ves no indication that he has done or intends to do.’ Despite
the seriousness of these clains, however, we ultimtely concl ude
that dism ssal is not warranted because the | aw judge's deci sion
is well grounded in overwhel mng testinony from i ndependent,
experienced, helicopter pilot wtnesses who did not know each
ot her and had no apparent bias agai nst respondent or reason to
favor the FAA ®

3. "Does the FAA's m sconduct in preparing statenents and

havi ng wi t nesses sign those statenents as their own, constitute
reversible error?”

It devel oped at the hearing that M. Purtill had drafted
statenents for those individuals who were passengers on his boat
during the Spokane River incident.?® Respondent cont ends that
this is inproper conduct, that it violates the Departnent of
Transportation (DOT) Conpliance and Enforcenent Manual, and that
it denied hima fair hearing.

Al though this matter raises further question about M.

I't may be that M. Purtill was not advised and did not know
not to discuss the nerits of the cases with the other w tnesses.
There is no instruction to themon this matter in the
transcri pt.

8See al so Administrator v. Rivers, NTSB Order EA-3787
(1993), which reflects tineliness concerns al so rel evant here.
Respondent does not explain why he waited so long to bring these
all eged inproprieties to our attention.

°According to M. Purtill, he sent the statements to the
passengers (there were at |east four people in the boat with him
for review The only statenents in the record are those of M.
Purtill and a M. Shields, one of the passengers.
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Purtill's conduct, we are not convinced that the |anguage in the
manual need be read as strictly as respondent woul d have it.
Mor eover, al though the basic facts of the two statenents are the
sanme, the entirety of the statenments are far fromidenti cal
But, even were we to have found that respondent was prejudi ced by
M. Purtill's actions, dismssal would not be the appropriate
remedy. It is much nore likely that we would strike M. Shields
statenment (Exhibit R-2) as unreliable. Doing so would have no
effect in this case, as he appeared at the hearing to be exam ned
regarding his recollection of the events (as did other passengers
on the boat). The law judge had a full opportunity to weigh the
relative credibility of all the witnesses, including M. Purtil
and M. Shields. The |law judge found M. Shields' testinony
unreliable.

4. "Did the Adm nistrative Law Judge abuse his discretion

by revoking those certificates and ratings that were acquired
after the incident and not a part of the pleadi ngs?”

Respondent cites Admnistrator v. Harrington, 1 NTSB 1042

(1971), where we declined to suspend an airline transport
pilot (ATP) certificate, finding sufficient the suspension of a

respondent's type rating. Harrington, however, is inapposite.

We there found that the evidence did not rai se such doubts about

the respondent’'s overall piloting skills as to warrant suspension

%W are also aware of respondent's inplicit charge that M.
Purtill changed M. Shields' statenment. (Allegedly, M. Shields
changed the altitude witten in the draft statenment from 30 feet
to 80-90 feet. Tr. at 111.) The |aw judge was unconvi nced that
M. Shields renmenbered correctly, and respondent offers nothing
on appeal to denonstrate that the |aw judge's credibility finding
shoul d be overturned.
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of his ATP. In the case before us, respondent's actions raise
guestions about respondent's good judgnent and care, non-
techni cal aspects of his qualifications, and these questions are
So serious that a broader renedy is not inappropriate.

Mor eover, that the Adm nistrator may seek to revoke
certificates or ratings earned after his order is issued is a
necessary enforcenment power. The alternative -- that a pil ot
coul d have his comercial pilot certificate suspended or revoked
but still be permtted to operate under a nore recent ATP -- is
an absurd result, contrary to basic notions of aviation safety.
See Adm nistrator v. Reno, NTSB Order EA-3622 (1992) at footnote
9. 11

5. "Does the Adm nistrative Law Judges' (sic) refusal to
al l ow t he testi nony of witnesses called to testify to the
Respondent’'s reputation, skill, ability and judgenent, constitute

reversible error?"*

Respondent argues that Adm nistrator v. Reynolds, 4 NTSB 240

(1982), requires consideration of so-called reputation evidence.
We disagree. 1In Reynolds, we held that, to find a section 91.9
hel i copter violation based on potential harm the evidence nust

denonstrate that the |ikelihood of harm was unacceptably high or
that the pilot's exercise of judgnment was clearly deficient. In

referring to the pilot's judgnent, we were discussing judgnent in

"The Administrator indicates (Reply at 29) his intent to
nove to anend the conplaint to update the reference to include
respondent's current certificates. Such a notion was not filed
and was not necessary.

2The transcript only indicates the offer of one such
w tness. See Tr. at 226.
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undertaki ng and conducting the particul ar operation, not past
j udgnent or character.

Mor eover, we agree with the Adm nistrator that Reynolds,
which found only a 8 91.9 violation, applies only where no
under |l yi ng operational violation has been found. Were there is
an underlying operational violation of another regulation (such
as here), a 8 91.9 finding stands as a residual, derivative
vi ol ati on, needing no separate proof of harm actual or

potential. See, e.g., Admnistrator v. Pritchett, NISB Order EA-

3271 (1991) at n. 17, and cases cited there.?®

6. "Does the fact that there was no testinony as to the
Airman's ability to operate a fixed wng aircraft indicate an
abuse of discretion in revoking the fixed wng ratings for both
single and multi engine and the Lear Jet type ratings in addition
to his helicopter Iicense?”

Whet her revocation is appropriate depends on whet her the
Adm ni strator has denonstrated that respondent | acks
qualification to exercise his certificate(s). This is an
extrenely fact-bound inquiry, and in this case there was nore
than sufficient evidence for the |law judge to concl ude that
respondent | acked qualification to hold any airman certificate.
Fi ndi ngs that respondent repeatedly flew unnecessarily and
dangerously | ow over boaters and swinmers, with no apparent
regard for the limtations of his aircraft in the circunstances
in which he had placed it (see infra), and did so after he had

received a notice threatening suspension of his certificate for

BEven were we to apply Reynolds, the Administrator offered
substanti al evidence to prove either prong of the Reynolds test.
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the exact same violations, do not reflect the | evel of the care

and judgenent expected fromairnen at any level. Adm nistrator

v. Wngo, 4 NTSB 1304 (1984) (lack of qualification can be shown
in two ways: a continuing pattern of conduct show ng disregard
for regulations or |ack of conpliance disposition; or conduct
during one event that is sufficiently egregious to denonstrate

| ack of qualification).

7. "Did the Adm nistrative Law Judge apply an erroneous
and |nproper standard for the determnation of a violation of the

FAR s?"**

8. "Was the Admnistrative Law Judge's finding of a
violation of the FAR s agai nst the weight of the evidence?"

W find no fault in the initial decision's |legal or factual
anal ysi s.

Respondent is correct that there are no nuneric m ni mum
altitudes specified in the regulation for helicopter flight, and

that Reynolds, as well as other cases, see, e.g., Adm nistrator

v. Palnmer, 1 NTSB 504 (1969), offer helicopter pilots
consi derabl e | eeway. Neverthel ess, certain standards do apply.
Section 91.79(a) contains a neasurabl e standard.

In discussing 8 91.79 in Pal ner, we stated:

Wil e the Board recogni zes that a helicopter is capable of
hovering or noving at a slow rate of speed and can
effectuate a landing in a very snmall area, and the safety
regul ation here invol ved recogni zes this fact of the
helicopter's operation, the aircraft nonethel ess had certain
operating characteristics which create safety hazards.

Thus, where there is a power failure, the aircraft, unless
it possesses a sufficient altitude, wll imediately plumret
if it has been in a hovering position, and in the situation

YFederal Aviation Regul ati ons.
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here involved, would not |and at any safe place but woul d

land in the river bed and be subjected to severe stress on

i npact with substantial damage to the aircraft and a serious

hazard to the wel |l -being of respondent and his passengers.
Id. at 505. The facts before us warrant the sanme concl usions, as
the law judge found little opportunity at the river or |ake for
| andi ng el sewhere but in the water.™ At the height at which
respondent was found to have been flying (and the |aw judge's
findings on this matter are based on credibility assessnents that
we have no grounds to overturn), respondent could not have nade
an energency | anding w thout undue hazard to persons and property
on the surface.' The record establishes that a water |anding
woul d have been dangerous to boaters and swmers, as well as to
respondent's passenger(s).!” The record further supports a
conclusion that the | andings that were acconplished were
potentially dangerous (and not too renotely dangerous) to people
on the ground, as the |andings were not supervised and, in at
| east one instance, there were children in the area. Regardl ess

of respondent's abilities as a pilot, operating at the | ow

altitudes found by the | aw judge viol ated the operati onal

There is no argunent that the exception of § 91.79, that
the low flight is necessary to takeoff or |anding, was rel evant
in any of the three incidents.

Similar credibility analysis offers no basis to overrule
the law judge's findings regarding the hazards to persons on the
river and |ake. See Tr. at 267-268.

"Respondent’'s witness, M. Mller, only testified that, at
100 feet, a safe autorotational |anding could have been nmade. He
did not, however, disagree with the difficulties of a water
| andi ng w t hout pontoons and without |ife jackets.
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paranmeters of the height/velocity curve.® And, in the third
incident, the testinony established that respondent's |ow flight
spooked Richard W1 son's horses, causing him physical harm?*®
The | aw judge did not create any new standards. 1In his
di scussi on of respondent's unsecured |anding sites at Loon Lake,
he was considering potential danger in respondent's actions --

obviously a legitimate part of the § 91.9 and 91.79 anal yses. ?°

ACCORDI NAY, IT IS ORDERED THAT:
Respondent' s appeal is denied.
VOGT, Chairnman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

B g., Tr. at 57, 71.

Respondent' s actions at Bessie Street also were hazardous
because the geography of the area was such that an energency
| andi ng site m ght not have been imedi ately avail able. See
Adm nistrator v. Harrington, NTSB Order EA-3767 (1993) at 8-09.
The 1 ncident at Loon Lake was found to violate 8 91.79 not so
much because the landing site was too small but because the
helicopter's com ngs and goi ngs were at altitudes that threatened
the safety of those on the ground and in the aircraft had a power
failure occurred.

20See Reynol ds, supra at footnote 5, for exanple.




